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Comment:
e

e a. Other meanings of "consideration."
e b. "Bargained for."
e C. Mixture of bargain and gift.
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lllustrations:
s

e 1. A desires to make a binding promise to
give $1000 to his son B. Being advised that a
gratuitous promise is not binding, A offers to
buy from B for $1000 a book worth less than
$1. B accepts the offer knowing that the
purchase of the book is a mere pretense.
There Is no consideration for A's promise to

pay $1000.
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lllustrations:

e 2. A owns land worth $10,000 which is
subject to a mortgage to secure a debt of
$5,000. A promises to make a gift of the land
to his son B and to pay off the mortgage, and
later gives B a deed subject to the mortgage.
B's acceptance of the deed is not
consideration for A's promise to pay the
mortgage debit.
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lllustrations:
s

e 1. A gives emergency care to B's adult son
while the son is sick and without funds far
from home. B subsequently promises to
reimburse A for his expenses. The promise is
not binding under this Section.
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lllustrations:
s

e 2. Afinds B's escaped bull and feeds and
cares for it. B's subsequent promise to pay
reasonable compensation to A is binding.
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lllustrations:

e 3. A borrows $300 from B to enable A to
begin litigation to recover a gold mine
through litigation, and promises to repay
$10,000 when he recovers the mine. The
loan is consideration for the promise.
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lllustrations:

e 4. A promises B to act as B's agent for three
years from a future date on certain terms; B
agrees that A may so act, but reserves the
power to terminate the agreement at any
time. B's agreement is not consideration,
since it involves no promise by him.
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lllustrations:
s

e 5. A offers a reward to whoever produces
evidence leading to the arrest and conviction
of the murderer of B. C produces such
evidence In the performance of his duty as a
police officer. C's performance is not
consideration for A's promise.
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lllustrations:
s

e 1. A promises B not to foreclose, for a
specified time, a mortgage which A holds on
B's land. B thereafter makes improvements
on the land. A's promise is binding and may
be enforced by denial of foreclosure before
the time has elapsed.
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lllustrations:

e 2. A holds a mortgage on B's land. To enable
B to obtain a loan, A promises B in writing to
release part of the land from the mortgage
upon payment of a stated sum. As A
contemplated, C lends money to B on a
second mortgage, relying on A's promise.
The promise Is binding and may be enforced

by C.
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Restatement (Second) of Contracts
§ 14. Infants

e Comment:

e a. Who are infants. The common law fixed the age of twenty-
one as the age at which both men and women achieve full
capacity to contract, and the rule that the critical moment is the
beginning of the preceding day was established on the ground
that the law disregards fractions of a day. In almost every State
these rules have been changed by statute. It appears that 49
States have lowered the age of majority, either generally or for
contract capacity, to less than twenty-one; usually, the age is
eighteen. See the table in the Reporter's Note to this Comment.
The birthday rather than the preceding day is the date of
majority in some States; in some both men and women have

full capacity upon marriage.
WG Aaseghrt
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lllustration:
s

e 1. A, aschool teacher, is a member of a retirement plan and
has elected a lower monthly benefit in order to provide a benefit
to her husband if she dies first. At age 60 she suffers a
"nervous breakdown," takes a leave of absence, and is treated
for cerebral arteriosclerosis. When the leave expires she
applies for retirement, revokes her previous election, and elects
a larger annuity with no death benefit. In view of her reduced
life expectancy, the change is foolhardy, and there are no other
circumstances to explain the change. She fully understands the
plan, but by reason of mental iliness is unable to make a
decision based on the prospect of her dying before her
husband. The officers of the plan have reason to know of her
condition. Two months after the changed election she dies. The

change of election is voidable.
’f@ A5 Th 1%
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lllustrations:
s

e 2. A, an incompetent not under guardianship,
contracts to buy land for a fair price from B,
who does not know of the incompetency.
Shortly after transfer of title to A and part
payment by A, A dies. A's personal
representative may recover A's part payment
on reconveying the land to B.
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lllustrations:
s

e 1. A, an insurance company, orally promises
to insure B's house against fire for five years,
B promising to pay the premium therefor
within the week. The contract is not within the
Statute of Frauds, since if the house burns
and the insurer pays within a year the
contract will be fully performed.
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lllustrations:
s

e 2. Aleases land to B under a written lease
terminable at the end of any year by written notice
given by either party. During the third year of the
lease, in consideration of a loan by B, A orally
promises not to terminate the lease before the end of
the fourth year. The oral agreement is not a lease or
contract to lease but is a contract not to be
performed within a year, and is within the one-year
provision of a Statute of Frauds enacted in the
original English form.
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lllustrations:
s

e 1. Ais lessee of a building for five years at $75 per
month and has sublet it for three years at $100 per
month. A seeks to induce B to purchase the building,
and to that end orally promises to assign to B the
lease and sublease and to execute a written
assignment as soon as B obtains a deed. B
purchases the building in reliance on the promise. B
IS entitled to the rentals from the sublease.
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lllustration:
s

e 2. Arenders services to B under an oral
contract within the Statute by which B
promises to pay for the services. On
discharge without cause in breach of the
contract, A Is entitled to the reasonable value
of the services, but in the absence of
additional circumstances is not entitled to
damages for wrongful discharge.
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lllustrations:
s

e 1. A contracts to sell and B to buy stock amounting
to a controlling interest in C Corporation. At the time
of making the contract, both A and B believe that C
Corporation will have earnings of $1,000,000 during
the following fiscal year. Because of a subsequent
economic recession, C Corporation earns less than
$500,000 during that year. Although B may have
shown poor judgment in making the contract, there
was no mistake of either A or B, and the rules stated
In this Chapter do not apply.
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lllustrations:
s

e 1. A contracts to assign to B for $100 a
$10,000 debt owed to A by C, who is
Insolvent. Both A and B believe that the debt
IS unsecured and is therefore, virtually
worthless, but in fact it is secured by stock
worth approximately $5,000. The contract is
voidable by A.
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lllustrations:
s

e 1. In response to B's invitation for bids on the
construction of a building according to stated
specifications, A submits an offer to do the work for
$150,000. A believes that this is the total of a column
of figures, but he has made an error by inadvertently
omitting a $50,000 item, and in fact the total is
$200,000. B, having no reason to know of A's
mistake, accepts A's bid. If A performs for $150,000,
he will sustain a loss of $20,000 instead of making
an expected profit of $30,000. If the court determines
that enforcement of the contract would be
unconscionable, it is voidable by A.
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lllustrations:

e 1. A, seeking to induce B to make a contract
to buy a used car, turns the odometer back
from 60,000 to 18,000 miles. B makes the
contract. A's conduct in setting the odometer
IS a misrepresentation. Whether the contract

IS voidable by B is determined by the rule
stated in 8 164.
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lllustrations:
s

e 1. A, while negotiating with B for the sale of A's race
horse, tells him that the horse was bred in a
specified stable. A is honestly mistaken, and,
unknown to him, it was bred in another stable of
better reputation. The specified stable was, unknown
to A, founded by B's grandfather, and B Is therefore
Induced by A's assertion to make a contract to buy
the horse. A's misrepresentation is neither fraudulent
nor material, and the contract is not voidable by B.
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lllustration:
s

e 1. A presents to B, who is physically weaker
than A, a written contract prepared for B's
signature and demands that B sign it. B
refuses. A grasps B's hand and compels B
by physical force to write his name. B's
signature is not effective as a manifestation
of his assent, and there is no contract.
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lllustrations:

e 2. Ais a good faith purchaser for value of a
valuable painting stolen from B. When B
demands the return of the painting, A
threatens to poison B unless he releases all
rights to the painting for $1,000. B, having no
reasonable alternative, is induced by A's
threat to sign the release, and A pays him
$1,000. The threatened act is both a crime
and a tort, and the release is voidable by B.

é@ M54 55 1%



lllustrations:
s

e 3. Ais the payee of a valid $5,000 promissory note
executed by B for the repayment of money
embezzled by B. A makes a threat to C, a friend of B,
that a criminal complaint will be filed and B will be
prosecuted immediately unless C becomes a surety
on the note in consideration of an extension of time
for its payment. C is induced by A's threat to become
a surety. The suretyship contract is voidable by C.

8 fTe
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lllustrations:

e 4. Athreatens to commence a civil action and file a lis pendens

against a tract of land owned by B, unless B makes a contract
to discharge a disputed claim that B has against A. A knows
that the threatened action is without foundation. B, having no
reasonable alternative, is induced by A's threat to make the
contract. Since A does not believe that there is a reasonable
basis for the threatened process, his threat is made in bad faith.
A's threat is improper, and the contract is voidable by B. If,
however, A believes that there is a reasonable basis for the
threatened process and if the proposed contract is not
exorbitant, the threat is not improper, and the contract is not
voidable by B.
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lllustrations:
s

e 5. A contracts to sell part of a tract of land to B. B,
solely to induce A to discharge him from his contract
duty on favorable terms, threatens to resell the land
to a purchaser whose industrial use will have an
undesirable effect on A's remaining land, unless A
releases B in return for a stated sum. A, having no
reasonable alternative, signs the release. B's threat
IS a breach of his duty of good faith and fair dealing,
and the modification is voidable by A.
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lllustrations:
s

e 6. A makes a threat to B, his former employee, that
he will try to prevent B's employment elsewhere
unless B agrees to release a claim that he has
against A. B, having no reasonable alternative, Is
thereby induced to make the contract. If the court
concludes that the attempt to prevent B's
employment elsewhere would harm B and would not
significantly benefit A, A's threat is improper and the
contract is voidable by B.
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IS CENYER S
P —

"Void" rather than voidable.

e The distinction between "void contract" and a
voidable contract has important consequences. For
example, a victim of duress may be held to have
ratified the contract if it is voidable, but not if it is
"void." Furthermore, a good faith purchaser may
acquire good title to property if he takes it from one
who obtained voidable title by duress but not if he
takes it from one who obtained "void title" by duress.
It iIs Immaterial under the rule stated in this Section
whether the duress is exercised by a party to the
transaction or by a third person.
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TN MU‘E
LS
() Comment
e a. Required domination or relation.
e b. Unfair persuasion.
e Cc. Undue influence by a third person.
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(—) Comment
e

e a. Required domination or relation. The rule stated in this

Section protects a person only if he is under the domination of
another or is justified, by virtue of his relation with another in
assuming that the other will not act inconsistently with his
welfare. Relations that often fall within the rule include those of
parent and child, husband and wife, clergyman and parishioner,
and physician and patient. In each case it is a question of fact
whether the relation is such as to give undue weight to the
other's attempts at persuasion. The required relation may be
found in situations other than those enumerated. However, the
mere fact that a party is weak, infirm or aged does not of itself
suffice, although it may be a factor in determining whether the

required relation existed. Yy
&l M54 5514
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(—) Comment

b. Unfair persuasion. Where the required domination or relation is

present, the contract is voidable if it was induced by any unfair
persuasion on the part of the stronger party. The law of undue
Influence therefore affords protection in situations where the
rules on duress and misrepresentation give no relief. The
degree of persuasion that is unfair depends on a variety of
circumstances. The ultimate question is whether the result was
produced by means that seriously impaired the free and
competent exercise of judgment. Such factors as the unfairness
of the resulting bargain, the unavailability of independent advice,
and the susceptibility of the person persuaded are
circumstances to be taken into account in determining whether
there was unfair persuasion, but they are not in themselves

controlling.
’f@ A5G Thr %
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lllustrations:
s

e 1. A, who is not experienced in business, has for
years been accustomed to rely in business matters
on the advice of his friend, B, who Is experienced Iin
business. B constantly urges A to make a contract to
sell to C, B's confederate, a tract of land at a price
that is well below its fair value. A is thereby induced
to make the contract. Even though B's conduct does
not amount to misrepresentation, it amounts to
undue influence because A is justified in assuming
that B will not act in a manner inconsistent with his
welfare, and the contract is voidable,
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lllustrations:
s

e 2. A, an elderly and illiterate man, lives with and
depends for his support on B, his nephew. B tells A
that he will no longer support him unless A makes a
contract to sell B a tract of land. A is thereby induced
to make the proposed contract. Even though B's
conduct does not amount to duress, it amounts to
undue influence because A is under the domination
of B, and the contract is voidable by A.
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(—) Comment

c. Undue influence by a third person. If a
party's assent has been induced by the
undue influence of a third person rather than
that of the other party to the contract, the
contract is nevertheless voidable by the
victim, unless the other party has in good
faith either given value or changed his
position materially in reliance on the
transaction.
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e UCCS 2-302. Unconscionable Contract Or Term

e (1) If the court as a matter of law finds the contract or any term
of the contract to have been unconscionable at the time it was
made, the court may refuse to enforce the contract, or it may
enforce the remainder of the contract without the
unconscionable term, or it may so limit the application of any
unconscionable term as to avoid any unconscionable result.

e (2)Ifitis claimed or appears to the court that the contract or
any term thereof may be unconscionable, the parties shall be
afforded a reasonable opportunity to present evidence as to its
commercial setting, purpose, and effect to aid the court in

making the determination.
’f@ Atk Ghr %
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Official Comment

e 1. This section makes it possible for a court to police explicitly against

the contracts or terms which the court finds to be unconscionable
Instead of attempting to achieve the result by an adverse construction
of language, by manipulation of the rules of offer and acceptance, or
by a determination that the term is contrary to public policy or to the
dominant purpose of the contract. The section allows a court to pass
directly on the unconscionability of the contract or a particular term of
the contract and to make a conclusion of law as to its unconscionability.
Courts have been particularly vigilant when the contract at issue is set
forth in a standard form. The principle is one of prevention of
oppression and unfair surprise and not of disturbance of allocation of
risks because of superior bargaining power. The basic test is whether,
in the light of the general commercial background and the commercial
needs of the particular trade or case, the term or contract involved is
so one-sided as to be unconscionable under the circumstances
existing at the time of the making of the contract.
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Official Comment
T

e 2. Under this section, the court, in its discretion, may
refuse to enforce the contract as a whole if the whole
contract is determined to be unconscionable, or the
court may strike any single term or group of terms
which are unconscionable or which are contrary to
the essential purpose of the agreement or to material
terms to which the parties have expressly agreed, or
the court may simply limits the unconscionable
results.
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Official Comment

e 3. This section is addressed to the court, and
the decision is to be made by the court. The
evidence referred to in subsection (2) is for
the court's consideration, not the trier of fact.
Only the agreement which results from the
court's action on these matters is to be
submitted to the general trier of the facts.
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