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Uniform Commercial Code
«__ 0

e 3 2-609. Right To Adequate Assurance Of Performance

e (1) A contract for sale imposes an obligation on each party that
the other's expectation of receiving due performance will not be
Impaired. If reasonable grounds for insecurity arise with respect
to the performance of either party, the other may demand in a
record adequate assurance of due performance and until the
party receives the assurance may if commercially reasonable
suspend any performance for which it has not already received
the agreed return.




Official Comment
« /0007

2. Three measures have been adopted to meet the needs of
commercial men in such situations.

First, the aggrieved party is permitted to suspend his own
performance and any preparation therefor, with excuse for any
resulting necessary delay, until the situation has been clarified.
"Suspend performance” under this section means to hold up
performance pending the outcome of the demand, and includes
also the holding up of any preparatory action. This is the same
principle which governs the ancient law of stoppage and seller's
lien, and also of excuse of a buyer from prepayment if the
seller's actions manifest that he cannot or will not perform.



Official Comment
« /0007

e Secondly, the aggrieved party is given the right to
require adequate assurance that the other party's
performance will be duly forthcoming. This principle
IS reflected in the familiar clauses permitting the
seller to curtail deliveries if the buyer's credit
becomes impaired, which when held within the limits
of reasonableness and good faith actually express
no more than the fair business meaning of any
commercial contract.




Official Comment
« /0007

e Third, and finally, this section provides the means by
which the aggrieved party may treat the contract as
broken if his reasonable grounds for insecurity are
not cleared up within a reasonable time. This Is the
principle underlying the law of anticipatory breach,
whether by way of defective part performance or by
repudiation. The present section merges these three
principles of law and commercial practice into a
single theory of general application to all sales
agreements looking to future performance.
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Uniform Commercial Code
«__ 0

S 2-508. Cure By Seller Of Improper Tender Or Delivery;
Replacement

(1) If the buyer rejects goods or a tender of delivery under
Section 2-601 or 2-612 or, except in a consumer contract,
justifiably revokes acceptance under Section 2-608(1)(b) and
the agreed time for performance has not expired, a seller that
has performed in good faith, upon seasonable notice to the
buyer and at the seller's own expense, may cure the breach of
contract by making a conforming tender of delivery within the
agreed time. The seller shall compensate the buyer for all of the
buyer's reasonable expenses caused by the seller's breach of
contract and subsequent cure.



Uniform Commercial Code
«__ 0

S 2-508. Cure By Seller Of Improper Tender Or Delivery;
Replacement

(2) If the buyer rejects goods or a tender of delivery under
Section 2-601 or 2-612 or, except in a consumer contract,
justifiably revokes acceptance under Section 2-608(1)(b) and
the agreed time for performance has expired, a seller that has
performed in good faith, upon seasonable notice to the buyer
and at the seller's own expense, may cure the breach of
contract, if the cure is appropriate and timely under the
circumstances, by making a tender of conforming goods. The
seller shall compensate the buyer for all of the buyer's
reasonable expenses caused by the seller's breach of contract
and subsequent cure.
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Restatement (Second) of Contracts
S

§ 351. Unforeseeability And Related Limitations On Damages

(1) Damages are not recoverable for loss that the party in breach
did not have reason to foresee as a probable result of the breach
when the contract was made.

(2) Loss may be foreseeable as a probable result of a breach
because it follows from the breach

(a) in the ordinary course of events, or

(b) as aresult of special circumstances, beyond the ordinary
course of events, that the party in breach had reason to know.

(3) A court may limit damages for foreseeable loss by excluding
recovery for loss of profits, by allowing recovery only for loss
iIncurred in reliance, or otherwise if it concludes that in the
circumstances justice so requires in order to avoid
disproportionate compensation.



Comment:
a. Requirement of foreseeability.

llustrations:

1. A, a carrier, contracts with B, a miller, to carry B's broken
crankshaft to its manufacturer for repair. B tells A when they
make the contract that the crankshaft is part of B's milling
machine and that it must be sent at once, but not that the mill is
stopped because B has no replacement. Because A delays in
carrying the crankshaft, B loses profit during an additional
period while the mill is stopped because of the delay. A is not
liable for B's loss of profit. That loss was not foreseeable by A
as a probable result of the breach at the time the contract was
made because A did not know that the broken crankshaft was
necessary for the operation of the mill.



Comment:
b. "General" and "special" damages.

e lllustrations:

e 2. A and B make a written contract under which A is
to recondition by a stated date a used machine
owned by B so that it will be suitable for sale by B to
C. A knows when they make the contract that B has
contracted to sell the machine to C but knows
nothing of the terms of B's contract with C. Because
A delays in returning the machine to B, B is unable
to sell it to C and loses the profit that he would have
made on that sale. B's loss of reasonable profit was
foreseeable by A as a probable result of the breach
at the time the contract was made.




Comment: c. Litigation or settlement
caused by breach.

e |llustrations:

e 3. A contracts to supply B with machinery for
unloading cargo. A, in breach of contract, furnishes
defective machinery, and C, an employee of B, Is
Injured. C sues B and gets a judgment, which B pays.
The amount of the judgment and B's reasonable
expenditures in defending the action were
foreseeable by A at the time the contract was made
as a probable result of the breach.




Comment: d. Unavailability of substitute.
S

e lllustration:

e 4. A contracts with B, a farmer, to lease B a machine
to be used harvesting B's crop, delivery to be made
on July 30. A knows when he makes the contract
that B's crop will be ready on that date and that B
cannot obtain another machine elsewhere. Because
A delays delivery until August 10, B's crop is
damaged and he loses profit. B's loss of profit was
foreseeable by A at the time the contract was made
as a probable result of the breach.




Comment: e. Breach of contract to lend
money.

e |llustrations:

e 5. A contracts to lend B $100,000 for one year at eight percent
Interest for the stated purpose of buying a specific lot of goods
for resale. B can resell the goods at a $20,000 profit. A delays
In making the loan, and although B can borrow money on the
market at ten percent interest, he is unable to do so in time and
loses the opportunity to buy the goods. Unless A had reason to
foresee at the time that he made the contract that such a delay
In making the loan would probably cause B to lose the
opportunity, B can only recover damages based on two percent
of the amount of the loan.




Comment: f. Other limitations on
damages.

e |llustrations:

e 6. A, aretail hardware dealer, contracts to sell B an inexpensive
lighting attachment, which, as A knows, B needs in order to use
his tractor at night on his farm. A is delayed in obtaining the
attachment and, since no substitute is available, B is unable to
use the tractor at night during the delay. In an action by B
against A for breach of contract, the court may, after taking into
consideration such factors as the absence of an elaborate
written contract and the extreme disproportion between B's loss
of profits during the delay and the price of the attachment,
exclude recovery for loss of profits.




=. i

o (=)

|—‘-|
=
<
T AN B R KA BEIR SRS

o iR

Zi &tJTl—}lﬁ/\gl

o RIEX

x

x5 B BRI &= BT
X RE T4

III=I'

(=

FE{ERITEE

A BT F

, REEREEFIEEKA
NG — B IS N s AR FR AN 23 .

R, EEEWAZIER
R FF A B bR 1T E R E




Kk

=, mERIE

<

o ([M) HAFFINEE A HEIE AR R BN 25 AT 3K 15 05
(=

o UIFIAMA, ZMEHFMEKRBMRIMAEITTE LA
AREMNMEN. ARFENESHSY, URZMES
T R ¥ X A B R AR UE BR 1 2 BT 3E B Rl S SR AT LA3R S
RGN ERIMERZ D, A LIS AT B an B
MEEERK, M RZEKHIE L)% s A R AR H) &1 BT 5
REIEE

|




Restatement (Second) of Contracts
S

e 3 349. Damages Based On Reliance Interest

e As an alternative to the measure of damages
stated in 8 347, the injured party has aright to
damages based on his reliance interest,
Including expenditures made in preparation for
performance or in performance, less any loss
that the party in breach can prove with
reasonable certainty the injured party would
have suffered had the contract been performed.



http://international.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=REST2DCONTRs347&FindType=Y

Comment:
a. Reliance interest where profit uncertain.

e |llustrations:

e 1. A contracts with B to stage a series of performances in B's
theater, each to have 50 per cent of the gross receipts. After A
has spent $20,000 in getting ready for the performances, B
rents the theater to others and repudiates the contract, and A
stages the performance at another theater. A's expenditures in
preparation for performance of the contract with B are worth
$8,000 to him in connection with staging the performances at
the other theater. If neither party proves with reasonable
certainty what profit or loss A would have made if the contract
had been performed, A can recover as damages the $12,000
balance of his expenditures in preparation for performance.
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Restatement (Second) of Contracts

S
e 3 352. Uncertainty As A Limitation On
Damages

e Damages are not recoverable for loss
peyond an amount that the evidence
nermits to be established with reasonable
certainty.




Comment:
«

e a. Requirement of certainty.

e Doubts are generally resolved against the
party in breach. A party who has, by his
oreach, forced the injured party to seek
compensation in damages should not be
allowed to profit from his breach where it is
established that a significant loss has
occurred. ......
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(73) FMEHFBNUSBEMREK
-

e Restatement (Second) of Contracts
e 3§ 350. Avoidability As A Limitation On Damages

e (1) Except as stated in Subsection (2), damages
are not recoverable for loss that the injured party
could have avoided without undue risk, burden
or humiliation.

e (2) The injured party is not precluded from
recovery by the rule stated in Subsection (1) to
the extent that he has made reasonable but
unsuccessful efforts to avoid loss.




lllustrations:
« 001

e 1. A contracts to build a bridge for B for
$100,000. B repudiates the contract shortly
after A has begun work on the bridge, telling
A that he no longer has need for it. A
nevertheless spends an additional $10,000 in
continuing to perform. A's damages for
breach of contract do not include the $10,000.
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lllustrations:
« 001

e 1. A, a private trucker, contracts with B to deliver to
B's factory a machine that has just been repaired
and without which B's factory, as A knows, cannot
reopen. Delivery is delayed because A's truck breaks
down. In an action by B against A for breach of
contract the court may, after taking into
consideration such factors as the absence of an
elaborate written contract and the extreme
disproportion between B's loss of profits during the
delay and the price of the trucker's services, exclude
recovery for loss of profits.
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Uniform Commercial Code
«__ 0

e 3 2-716. Specific Performance; Buyer's Right To Replevin

e (1) Specific performance may be decreed if the goods are
unigue or in other proper circumstances. In a contract other
than a consumer contract, specific performance may be
decreed if the parties have agreed to that remedy. However,
even if the parties agree to specific performance, specific
performance may not be decreed if the breaching party's sole
remaining contractual obligation is the payment of money.

e (2) The decree for specific performance may include such
terms and conditions as to payment of the price, damages, or
other relief as the court may deem just.




Official Comment
« /0007

e 3. Subsection (1) provides that a court may decree specific
performance if the parties have agreed to that remedy. The
parties' agreement to specific performance can be
enforced even if legal remedies are entirely adequate. Even
In a commercial contract, the third sentence of subsection
(1) prevents the aggrieved party from obtaining specific
performance if the only obligation of the party in breach is
the payment of money. Whether a buyer is obligated to pay
the price is determined by Section 2-709, not by this
section.

e Nothing in this section constrains the court's exercise of
its equitable discretion to decide whether to enter a decree
for specific performance or to determine the conditions or
terms of the decree. This section assumes that the decree
for specific performance is conditioned on a tender of full
performance by the party that seeks the remedy.
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Uniform Commercial Code
«__ 0

e < 2-610. Anticipatory Repudiation

e (1) If either party repudiates the contract with respect to a performance
not yet due the loss of which will substantially impair the value of the
contract to the other, the aggrieved party may:

e (a) for a commercially reasonable time await performance by the
repudiating party; or

e (b) resort to any remedy for breach (Section 2-703 or Section 2-711),
even if the aggrieved party has notified the repudiating party that it
would await the latter's performance and has urged retraction; and

e (c) in either case suspend performance or proceed in accordance with
the provisions of this Article on the seller's right to identify goods to the
contract notwithstanding breach or to salvage unfinished goods
(Section 2-704).




Uniform Commercial Code

e {3 2-610. Anticipatory Repudiation

e (2) Repudiation includes language that a
reasonable person would interpret to mean
that the other party will not or cannot make a
performance still due under the contract or
voluntary, affirmative conduct that would
appear to a reasonable person to make a
future performance by the other party
Impossible.
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